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Why are Effective 

Employee Investigations 

Important?



• A. To protect the customers, 

employees, and assets of your 

Company

• B. To ensure your employees are 

treated fairly

• C. To encourage your employees to 

bring their concerns forward

• D. To keep your Company out of legal 

trouble

• E.  To keep you out of trouble

• F.   Because ineffective investigations 

are just plain dumb 



Staying out of legal 
trouble

Legal standards may differ 

depending on the type of 

employee involved



The Six Types of 

Employees

• Sportos

• Motorheads

• Geeks

• Bloods

• Wastoids

• Dweebies



The Two Types of 

Employees

• Supervisors

• Non-supervisors 



“Supervisors”

• Generally speaking, for 

discrimination and retaliation law 

purposes, “supervisors” have the 

authority to hire, fire, promote, 

reassign with significantly 

different responsibilities, or affect 

a significant change in benefits

• Everyone else is considered “just” 

an employee 



Liability 1

• If co-employee creates hostile 

work environment: 

• The Employer is liable only if the 

Employer knew or should have 

known about the harassment and 

failed to stop it.  



Liability 2

• If a supervisor creates the hostile 

work environment without a 

tangible employment action:

• The Employer may completely

avoid liability if the Employer can 

show it used reasonable care to 

prevent and correct harassing 

behavior and the employee failed 

to take advantage or avoid the 

harm 



Liability 3

• If a supervisor creates the hostile 

work environment and then 

imposes a tangible employment 

action on the employee:

• 1-800-URN-TRBLE



Whistleblowers

• If an employee brings suspected 

SEC violations first to the 

attention of the Employer and the 

Employer successfully addresses 

the violation on its own, the 

Company’s liability may be 

reduced.   



Union Employees

• Union challenges to employee 

discharge or discipline will focus 

on the quality of an investigation 

and whether investigatory “due 

process” was served, examining:

– Promptness of investigation

– Whether the discharged employee was confronted with all 

of the allegations and given a fair and full opportunity to 

respond

– Whether the investigation was thorough and fair

– Whether the investigation considered mitigating factors 



“Fair Shake”



What May Prompt 
an Investigation?

• Reports or Reasonable 
Suspicions re:

– Discrimination

– Harassment

– Theft or other crimes

– Threats/violence

– Safety violations

– Company rule violations 

– Accidents



Questions from 
Audience?

• Text: 
#84%87645392>017{846>



“I have enough on my plate. If 

no employee actually steps 

forward to complain, I don’t 

have to do anything, right?”  



What if there is no 
“official” complaint 

made?

• Investigations should not 

necessarily wait until there is an 

“official” complaint—whether the 

Employer should have 

investigated will be judged on the 

reasonableness standard



“Okay, smarty, what if the 

employee tells me that she does 

not want the Company to 

investigate?”



Harassment/Discri

mination is not 

simply a dispute 

between the 

individuals involved:



-It is a potential violation of 

the Employer’s rules and 

state/federal laws. 

-Those laws limit an 

Employer’s discretion and 

subject the Employer to 

potential liability. 

-Therefore, the Employer 

must act on a report 

regardless of the expression 

of the person reporting. 





Start with a Plan

Will this be a counsel led 

investigation?



Attorney Led 

Investigations

• Merely copying the attorney on an email 

will not ensure that the investigation will be 

privileged

• Attorney should direct the investigation 

with regular reports of the progress

• Even attorney led investigations 

– may be later subject to discovery  

– may be voluntarily produced by the Company 

to serve the Company’s interests  



Who Should Conduct 
the Investigation?



Who Should Conduct the 

Investigation? Someone…
• Who is curious 

• Who can adjust the plan/questions as needed

• Who listens 

• Who has common sense 

• Who is tactful 

• Who is not a gossip 

• Who cares 



Someone…

• With knowledge of employment law issues

• Who has time available

• Who is thorough

• Knowledgeable of your corporate culture and 

policies 

• Who can be objective 

• Who is not in a position of authority over the 

complainant



Someone…

• Whose personality will not impede the fact 

gathering

• Someone who does not have a close personal 

or professional relationship with the 

complainant or the accused

• Someone who is not about to issue discipline 

against the complainant for some unrelated 

reason 



Who Should Investigate?

• Someone who will write things down

• Someone who knows not to write 

some things down 

• Someone who can present as a good 

witness to testify about the 

investigation



What about someone with a law 

enforcement background?



The attitude of the 

investigator

• Neutral

• Willingness to listen

• Respectful 

• Non-argumentative (to a point)

• Non-opinionated (to a point)

• Non-judgmental (to a point)



Someone Like You?



Inside or Outside the 

Company?



Inside or Outside 

Investigator? 

• Outside: When accused is an officer, when 

subject matter is particularly complicated, or 

when there is no internal investigator available 

or without a conflict

• Outside investigators should be retained with 

assistance of counsel, and should rarely be 

asked to make a conclusion or 

recommendation as a part of the investigatory 

process  



First Steps

• Assess whether the record retention policy 

needs to be suspended

• Gather initial documents: 

– Written complaint, if any 

– Documents, including digital information, 

identified by the complainant or otherwise 

relevant 

– Performance evaluations of the accused

– Discipline history of the accused    



Doing Your Homework



Order of Interviews

• Often, interviews will be 

conducted in this order:

• Person complaining

• Person accused or suspected of 

wrongdoing

• Other witnesses

• Person complaining 

• However, the investigation must 

be flexible so as to accommodate 

schedules or address new 

allegations 



Interview Location

• Conduct interviews in quiet, private 

location where others cannot see you 

to avoid distractions, facilitate the 

flow of information, and encourage 

confidentiality 



Interview location



Union Employees

• Weingarten Rights 

– Right to union representation if requested for 

investigatory interviews when Employer 

objectively and reasonably believes that 

interview may result in disciplinary action

– National Labor Relations Board (NLRB) 

contends that employee has the right to 

confer with union rep prior to the interview 

and has the right to advance notice of the 

charges to be discussed



Union Employees

• Weingarten rights continued…

– A union representative has the right to be an 

active participant, such as:

• The right to speak during the interview

• The right to request clarification of a question

• The right to give advice to the witness as to 

answering a question

• The right to provide information to the investigator 

at the conclusion of the questioning 



Union Employees

• Weingarten rights continued…

– The Union representative does NOT 

have the right to 

• Unreasonably interfere with the questioning

• Answer the questions for the witness

• Instruct the witness not to answer the 

questions



Interview Techniques



Open-Ended Questions

Example: Let the witness tell his story 

without interruption; 

-ask questions to have the story 

repeated again and to fill in missing 

details or clarify vague comments;

-finally summarize or run through the 

facts a third time to make sure you 

understand the facts and to ensure 

that the witness is not changing the 

facts during the interview.



Broad Guidelines on 

What To Ask

• What happened?

• Where did it happen?

• When did it happen?

• What was your response?

• Were there any witnesses?

• Why did you do that?

• What documentation exists?



Q: How did that 

make you feel?



Russell’s 

Favorite 

Question:

Is there anything else 

you would like to tell 

me? 



The Accused Should 

Always Be Asked…

• About every allegation 

made about the 

accused, especially if 

the allegation is going to 

form a basis for any 

Company decision



With multiple witness 

investigations, this means 

that…

• You may need to speak to the 

complainant multiple times and 

you may need to speak to 

witnesses more than once.

• Although this may annoy some 

witnesses, your job is to complete 

a thorough investigation.  

• Sometimes there will be a lot of 

rocks to look under.



Benefits of Writing Down Your 
Questions Ahead of Time…

• Requires you to think out your 

plan prior to sitting down with the 

witness

• The process may help hone 

strategy for the order of questions 

ahead of time 

• Prevents you from forgetting to 

ask certain questions



• Decreases note taking time during 

the interview

• Will help you remember later what 

you asked 

• Could provide written evidence 

that your investigation was 

unbiased and fair 



Downside to Written 

Questions:

You may forget to listen to the 

answers. 

And if you are not listening, you 

may not seek clarification of an 

answer, or ask a follow-up 

question, or ask the same 

question in a different way to get 

an answer or to verify a previous 

answer.   



You’re Not Marrying Your 

Questions



Listen to the Answers and

• Ask for clarification anytime the 

witness says something that 

could be construed in more than 

one way

• Keep asking until you get an 

actual answer 

• Ask new questions if witness 

brings up something new



How Do You Know If the 
Witness is Lying?



How Do You Know If the 
Witness is Lying? 

• Ridiculous: Their lips are moving.

• Easy: What they are saying 

contradicts written evidence. 

• Impractical: They fail the lie 

detector test.  



The Power of Suggestion



What if I don’t have a 

colander handy?   



Not a real science, but these 

could be clues…
• Change in word usage 

• Over-explains/too wordy 

• Under-explains/incomplete answers 

• Changes tense to third person/distances 

himself

• Changes in tone and body language



• Change in how questions are answered 

(suddenly speedy responses, long 

silences, repeating the question to stall for 

time)  



What is the common 

denominator?   

• A shared multiple of the denominators of 

several fractions.  

• Change: need to establish baseline when 

interviewing someone 



Ferreting Out a Liar

• Documentation.

• Listen to the answers. 

• Asking questions about the events in a 

different order than what the witness 

presented. 

• Circle back on subject areas and ask 

again. 



Beware 



Special Interviewing Techniques



Interview Techniques

• It is okay to ask questions on the important 

issues more than once, with different 

wording, to see whether the witness sticks 

with the same answer

• It is okay to let an awkward silence fall 

during the interview to see if the witness 

will start talking to fill in the silence 



Interviewing Techniques

• Discuss with Company counsel prior to 

engaging in good cop, bad cop



Interviewing Techniques

• Discuss with Company counsel before using 

deception



Almost everyone carries a 

recording device with them 

wherever they go



Audio Recordings

• If recording:
– Obtain permission from the witness before recording

– When recording starts:

» Identify yourself, the date, the place, and who all is 

with you or on the phone

» Ask everyone else present or on the phone to 

identify themselves and say whether they consent to 

the recording

» If you start a new recording, ask the persons present 

or on the phone whether they continue to consent to 

the recording 

• Remember that you are recording 

yourself, too



What if the witness asks if the 

witness can record the 

interview?

Just say no.



The What If Game

• Q: What if the witness refuses to answer the 

questions?



Before ending the interview…

• Review your notes while you have the 

witness present

• Russell’s cynical approach:  Assume 

every witness will later try to change their 

version of events or add some material 

fact after the investigation has concluded. 



End of interview instructions 

• Invite witness to contact you if the witness 

thinks of something later (asterisk here)

• Reminder that your Company prohibits 

retaliation and instruct the witness who to 

contact if they believe that they are being 

retaliated against 



Confidentiality

• Keep your investigation on a 

need-to-know basis

• But do NOT promise persons 

being interviewed that their 

identity or their statement will be 

held in confidence



Confidentiality

• Do not give a blanket instruction to non-

management witnesses not to discuss the 

subject of an investigation that may 

involve a term or condition of the 

workplace.  Consider:

– Does the witness need protection?

– Is evidence in danger of being destroyed?

– Is testimony in danger of being fabricated?

– Is there a need to prevent a cover-up?



Confidentiality

• If you have instructed a non-management 

witness not to discuss the issues of the 

investigation with anyone else, follow up 

with that witness when the acute need for 

confidentiality has passed.  
• Example: “Sally, now that the investigation into the 

matter about which I spoke with you on May 26th 

has concluded, I wanted to express my 

appreciation for your participation and for your 

keeping our discussion confidential while the 

investigation was pending.”   



Confidentiality

• In particularly sensitive matters, you 

may not want to give the witness the 

impression that he is being 

encouraged to talk about this to 

anyone even after the conclusion of 

the investigation.  Let this be a 

decision made with Company 

counsel. 



Confidentiality

• When there is an elevated concern for 

collusion between two employees, the 

best practice is to interview the employees 

separately at the same time with different 

investigators.



Confidentiality

• Medical information must be 

secured in a confidential manner 



Typical Minimum Interview 

Documentation

• Date and time started and ended

• Location (or method, such as by phone)  

• Interviewer’s name

• Name of person being interviewed in 

legible print

• Names of witnesses present during 

interview

• What was said

• Date when notes were made



Bus Contingency



Please, no POST-IT Notes



Except for legitimate office 

purposes



If you are on the run or your 

handwriting is not easily 

legible….

• Write it down on a computer at your next 

opportunity when your memory is freshest



Who are these persons?



What is This?



Witness Statements Ideally 

Come from the Witness

Witness writes, dates, and signs her 
own statement 

Investigator drafts statement 
and witness signs and dates 
after opportunity to amend

Investigator 
documents 

interview for file

Investigator 
post-it note



Last, and certainly least...

investigator stores the witness 

statement in his brain: 



Bus Contingency



Evidence other than 

Witness Statements
• Photographs

• Video 

• Emails 

• Personnel file

• Training records

• Pertinent policies

• Other documents



Emails and other workplace 

searches

• Business purpose 

• Where there is no reasonable expectation of 

privacy 

• Video monitoring of Union workers may be a 

violation of the NLRA

• Tracking physical location of employees



Written Report

• Date of report

• Name of person(s) preparing the report

• Description of the allegation or issue

• Date(s) of investigation

• Witnesses interviewed with interview dates

• Documents reviewed-attach key documents

• Identify and attach relevant policies



Documenting the Witness’ 

Mannerisms



Documenting Witness’ 

Mannerisms
• Document pertinent mannerisms, such as 

– Witness paused for around a minute before 

answering my question as to whether she called 

Bob a “POS”

– Witness appeared very nervous, fumbling with her 

hands and frequently looking to the door out of the 

room

– Witness glared at me when I asked him the 

questions about the credit card entries

– Witness was at ease and answered questions 

without hesitation   



Report

• Summarize evidence that confirms or denies 

the allegation

• Recommendation/conclusion (only after 

consultation with management/counsel)

• Action taken 

• Follow-up with complainant



Report

• Consistency is encouraged with the format

• When preparing a report that requires that the 

witness identities not be revealed, identify the 

witnesses with a pseudonym, such as, 

Employee A, so that it is clear when a 

statement or action is attributed to Employee A 

rather than someone else    



Investigation Conclusions

• Outside investigators generally should not be 

tasked with making conclusions

• Except for routine or very obvious cases, 

HR/Company counsel should be consulted 

prior to writing conclusions in the investigative 

report. 



Follow-Up

• Let the complaining person know when the 

investigation has been completed and the 

resolution 

• You need not and generally would not 

reveal to an employee discipline issued 

against another employee 



Follow Up
• Example 1: We appreciate your bringing this 

matter to the attention of the Company.  The 

investigation substantiated that our Company 

Code of Ethics was not followed in all instances. 

The Company has taken what it believes to be 

the appropriate responsive action.  If you 

observe any additional conduct that you believe 

violates Company policy, or if you believe that 

you are being unfairly retaliated against for 

bringing this matter to the Company’s attention, 

contact [identify who and how to contact them]



Follow Up

• Example 2: I am following up on your recent 

complaint.  In this instance, the investigation did 

not reveal sufficient evidence to substantiate the 

allegations. However, we appreciate your 

bringing this report forward and encourage you 

to continue to follow Company policy by 

reporting any conduct that you reasonably 

believe violates the law or Company policy.  

Future concerns may be made by contacting 

[identify who and how to contact]…



Sometimes the Bus 

Looks Like This:



Testifying 

• Remembering what you did

• Presenting as credible, likeable witness



Which is More Important?

Promptness or Thoroughness??



Promptness is important 

because….

• Courts and arbitrators expect a prompt 

investigation

• The complainant will feel more confident 

about the process

• Memories will be fresher

• Problems identified in the investigation can 

be addressed sooner rather than later



Promptness

• What does promptness mean for practical 

purposes?

• If there is a “break in the action,” 

document the reason for the break

• Company policy should not provide a 

specific timeframe to complete an 

investigation

• Company policy should require the 

investigator to report on progress at 

regular intervals 



Thoroughness is More 

Important!



Interviewing Techniques


